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RESTRICTIVE COVENANTS 

Due lo the increasing nurnbcr of reslriclivc covenants being lodged at U1e Office of TiUes for registration, !his 
Office has under~sken a review of its regislralion procedures. 

Documents creating reslriclive coven:mls may be registered against fee simple land. 

Reslriclive Covenanls musl:-

bc negative in nnlurc; 

dircclly rcstrict'or control lhe user of lhe land; 

ensure tl1at l11ere is bolh land burdened and benefited by )he covenant T11c land lo be burdened and the land 
receiving the benefit sl1ould be accurately defined; and . 

be intended by lhc parties creating !hem lo run wilh the land. 

From January I, 1993, any inslrumcnls creating restrictive covenants which clearly do nol comply witl, lhc above 
requirements will nol be registered. 

Some examples o[ covenanls which would nol be acceptable arc: 

PERSONAL COVENANTS 

e.g. covenanls which require !he covenanlor lo approve building works 

POSITIVE COVENANTS 

e.g. covenants lo pay or expend rnoncy; covenants lo repair or maintain buildings. 

('fhis will include covenants which have been drnfled in a negative fonn bul which impose a positive obligation 
on tl1e covcna~lee). 

COVENANTS WHICH PURPORT TO RESTRAIN THE FEE ALIENATION OF LAND 

e.g. covenants not lo acquire, dispose, encumber, or otherwise deal with lhc land except subject lo certain 
conditions. 

The allcnlion of all clients is drawn lo Sec lion 129A of the Transfer or Land Act. II remains lhe responsibility 
of clicnls lo ensure llmt covenants sought lo be lodged as rcslriclive covenanls arc binding and enforceable as 
between Ilic covenanlor and the covennnlee. II should be noled tlrnl rcgislralion of an inslrumcnt creating 
restrictive covenanls gives U10sc covcnanls no grcaler legal effect or enforceability lhan U1ey would otherwise 
have had al law. 

This Office rcquesls clients not lo use customer advice officers to seek consideration or cndorscmenl of rcslriclive 
covenanls prior lo !heir lo<lgemenl for registration. T11is O[lice recommends Urn! clients discuss U1e legal effect 
and enforceability of restrictive covcnnnls with U1cir legal advisers. 

Finnlly, as a mailer of practice, clicnls nrc encouraged lo create estalc covenants lo benefit and burden all U1e lols 
in lhc subdivision with the lirsl Transfer which immcdintcly follows the Application for subdivision. II may be 
easier [or clicnls dealing with subdivisions lo have all inslrumcnls following lhe lirsl Transfer to show !he dealing 
number of Iha! lirsl Transfer as an encumbrance. 
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